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STATEMENT OF THE | SSUE

Whet her the State of Florida, Departnent of Law Enforcenent
(FDLE), issued a Notice of Intent to Award a contract, pursuant
to an Invitation to Negotiate (ITN), to LexisNexis (Intervenor),
whi ch was contrary to FDLE s governi ng statutes, rules, polices,
or any applicable bid or proposal specification.

PRELI M NARY STATEMENT

On November 2, 2005, FDLE issued ITN No. B1003 in order to
secure proposals fromvendors for a contract to provide
i nformati on and technol ogy services to support donestic security
and other crimnal investigations by FDLE

By Decenber 14, 2005, eight proposals were received by
FDLE. Two proposals were elimnated on opening due to om ssion
of required materials. Four other vendors were elim nated
foll owi ng oral presentations during the week of January 3, 2006.

FDLE s eval uation team recomended that the two remaining
vendors, Choi cepoint Government Services, Inc. (Petitioner), and
| nt ervenor be chosen for negotiations with FDLE to obtain the
Best and Final Ofer (BAFO of each vendor. The decision was

publicly posted on January 25, 2006.



Fol | owi ng subsequent negoti ati ons between FDLE and the two
vendors, both vendors submtted their BAFGs on February 23,
2006. Notice was posted on March 7, 2006, that an award to
| nt ervenor was reconmended as offering the best overall value to
the State of Florida.

On March 10, 2006, Petitioner tinely filed a Notice of
Protest of the Notice of Intent to award to Intervenor and,
| ater, on March 20, 2006, a Formal Witten Protest. The matter
was then referred to DOAH by FDLE

At the final hearing, the parties presented eight joint
exhi bits, which were received into evidence. FDLE al so
presented testinmony of two witnesses and offered two exhibits,
whi ch were adm tted into evidence. Petitioner presented the
testi nony of three witnesses.

A Transcript of the hearing was filed wth DOAH on June 8,
2006. All parties filed Proposed Reconmended Orders, which have
been reviewed and utilized in the preparation of this
Recomended Order.

References to Florida Statutes are to the 2005 edition,
unl ess ot herw se not ed.

FI NDI NGS OF FACT

Stipul ated Facts

1. FDLE issued Invitation to Negotiate #B1003 (the I TN) on

Novenber 2, 2005, seeking detailed and conpetitive proposals to



provi de informati on and technol ogy services to support donestic
security and other crimnal investigations.

2. FDLE received and eval uated responses to the I'TN from
six firms, including Petitioner and |ntervenor

3. On January 25, 2006, FDLE posted its notice of intent
to enter into negotiations with Petitioner and |Intervenor.

4. FDLE issued final instructions to Petitioner and
I ntervenor, including a request for BAFGCs on February 15, 2006.

5. Petitioner and Intervenor submtted tinely BAFGs on
February 23, 2006.

6. FDLE posted a notice of intent to award the contract to
| ntervenor on March 7, 2006.

7. Petitioner tinmely filed a notice of intent to protest

followed by a formal witten protest and appropriate protest

bond.
8. Intervenor filed a petition to intervene, which was
gr ant ed.
O her Facts
9. Initial replies to the I TN were received, reviewed for

responsi veness, evaluated, and ranked by FDLE. Both Petitioner
and Intervenor replies to the I TN were deened to be responsive,
and, subsequently, to constitute the top two proposers. In
accordance with the I TN specifications, negotiations ensued with

both Petitioner and Intervenor. FDLE s negotiation team net



with Petitioner representatives and then with Intervenor
representatives between February 6 and 8, 2006.

10. During the negotiations, the vendors and FDLE s
negoti ati on team engaged i n substantive discussions regarding
the vendors’ respective proposals. Both vendors agreed to
changes both in technical areas and in pricing. Both vendors
had the opportunity to fully explain the nerits of their
respective proposals and to discuss with the negotiation team
FDLE s needs and concerns. The negotiation process was
conducted in accordance with the ternms of the ITN and the
requi renents of Section 287.057(3), Florida Statutes

11. After the negotiations were conpleted and as a result
of the information gained through these negotiation neetings,
FDLE prepared and i ssued Addendum 7 to the I'TN which requested
a BAFO from each vendor.

12. Addendum 7 nodified certain provisions of Section 6 of
the I TN.

13. FDLE received and eval uated the BAFGs submitted by
Petitioner and Intervenor. Mark Scharein, Kevin Patten, and
Larry Shaw, FDLE enpl oyees and nenbers of the FDLE negotiation
team prepared a nmenorandumto Mark Zadra, Chief of
I nvestigations for the Ofice of Statewide Intelligence,
provi ding a reconmendation for award to Intervenor and the

rationale for that recomendati on. Zadra concurred, and FDLE



ultimately decided to award the contract to Intervenor and
i ssued an official intent to make such an award.

Al | eged Deficiencies of |Intervenor BAFO

14. Petitioner’s protest with respect to Intervenor’s
BAFO centers around two provisions of the | TN — section 6 (C)(7)
and section 6 (F)(1).

15. Sections 6 (C)(7) of the ITN was revised in Addendum
7. Section 6 (F)(1) was not, however, revised in Addendum 7.

16. Section 6 (C)(7) of the ITN, as revised by Addendum 7,

provi des:

The solution shall include proactive
notification capability. This wll include
flaggi ng subjects individually or batch via
user interface or FTP site. The systemw ||
mat ch these records agai nst new public
records data at regular intervals (such as
each 24 hours). Notifications will then be
sent on matching records to the user with
this new information. This capability wll
be made available to selected users as
enabl ed by an FDLE admi ni strator

17. Intervenor’s response in its BAFOto Section 6 (C)(7)

provi des:

This functionality, which describes our
Accurint Watchdog service, has not been
previously discussed and is outside of the
scope of requirenments in the original ITN
However, this functionality is available for
an additional fee and [Intervenor] is open
to negotiating supplying this service.

Thi s response occurred during the negotiation phase and is

included in the final, firmprice proposal submtted by



I ntervenor. FDLE properly considered that price proposa

bi ndi ng and used that firmprice proposal in reaching its
determi nation that Intervenor offered the best value to the
st ate.

18. Section 6 (F)(1) of the ITN provided that “[t] he
system shal | provide support structured as well as unstructured
(free-text) search capabilities.” This requirenment in the ITN
was not altered by Addendum 7, and Intervenor’s BAFO response to
this requirenent, the sane response that was in its original
reply to the ITN, was not tinely subjected to chall enge.

BAFO Eval uati on By FDLE

19. After FDLE received the BAFGs, t hey were reviewed by
FDLE personnel which then undertook a cost analysis to determ ne
whi ch of fer provided the best value to the state. The analysis
is menorialized in a nmenorandum dated March 7, 2006, and a
summary chart.

20. FDLE undertook the cost analysis fully cognizant of
its experience and know edge of the existing system its
experience with replacement contracts, and its reasonabl e
understandings with respect to future needs. As a first step in
the process, a conparison was nmade of the price offered by each
vendor as derived directly fromtheir respective BAFOS.

21. Commtted to paying no nore than the anpbunts denoted

in the vendors’ BAFO price sheets, FDLE could nove to final



negotiation with Petitioner in the event that Intervenor refused
to contract for the price listed inits pricing sheet.

22. The second step in FDLE s pricing anal ysis was
consi deration of inplenentation costs that are internal to FDLE

23. FDLE had asked both vendors to identify the anmount of
time and effort required of FDLE for devel opnent and
i npl enmentation of their respective systens. Uilizing this
i nformation provided by the vendors, the inplenentation costs
were cal cul ated by anal yzing the inplenentation requirenments in
terms of man-hours as provided by the vendors. FDLE multiplied
t he man-hours provided by the vendors with the average sal ary
rates of the various FDLE enpl oyees needed to conpl ete
i npl ementation of the system As a result of this exercise,
FDLE concl uded that the inplenentation costs to FDLE for
Petitioner’s systemwas $340,000. The inplenentation costs to
FDLE for Intervenor’s system was $0.

24. In the third step of FDLE s exercise to determne the
real cost inpacts of contracting with the respective vendors,
FDLE consi dered the cost of purchasing |licenses for additiona
users over the full termof the contract. Based on experience,
FDLE personnel determ ned an additional 1000 users could be
reasonably anticipated over the next ten (10) years.
Accordingly, the original ITN called for pricing based on a

m ni num of 1000 users.



25. Section 6 (L) of the ITN specifically states that FDLE
shal | have the option to acquire additional |icenses for
addi ti onal users. The vendors were infornmed during negotiations
that FDLE would |li ke to know the price for additional users
beyond 1000. Neither vendor was informed how many nore users
FDLE anti ci pated addi ng over the next ten years. Both vendors
knew, however, that FDLE currently has demand for additional
users to its system Both vendors were told that FDLE woul d
likely add nore users to the system

26. FDLE was seeking a system capabl e of supporting at
| east 1000 sinultaneous users and with the option of purchasing
rights for additional users who could use the system
si mul taneously. Opportunity for Petitioner was available to
find out the historical growh rate of users during the
negoti ati on phase if that was information of interest to that
vendor .

27. Prior to issuance of the ITN, FDLE inforned potentia
vendors that it was reasonable to assunme that the nunber of
users woul d grow beyond 1000 and that FDLE coul d have 1500 users
over tinme. Petitioner received that pre-ITN i nformati on which
was nmade public as part of a request for information relating to
the I TN

28. Based on FDLE s experience, it is common for a

software vendor to be required to offer a price per user w thout



any idea as to how nmany |licenses for users the state wl|l
eventual |y need.

29. Petitioner offered a price of $9, 000,000 based on 1000
users, with a price of $1400 for each additional user over the
first 1000. By contrast, Intervenor offered a price of
$10, 379, 658. 62 based on 1500 users, with a price of $1028 for
each additional user over the first 1000 -- a forty (40) percent
difference in favor of Intervenor for the price of each
addi tional user.

30. Wthout even considering the 500 additional users
included in Intervenor’s BAFO, FDLE determ ned that |ntervenor
provided a | ower total cost to FDLE by al nost one mllion
dollars. Further, if an additional 500 users are included in
the analysis, the price difference spreads to as nmuch as five
mllion dollars in favor of Intervenor.

31. FDLE appropriately and properly concl uded t hat
| ntervenor offered the best overall value to the state.

CONCLUSI ONS OF LAW

32. The Division of Admi nistrative Hearings has
jurisdiction over this subject matter and the parties to this
action pursuant to Section 120.57(1) and (3), Florida Statutes.

33. Petitioner has standing to challenge FDLE s proposed

action to award the subject contract to Intervenor.
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Additionally, Intervenor has standing to intervene in this
proceeding. 8 120.57(1) and (3), Fla. Stat.

34. As the party challenging FDLE s proposed action,
Petitioner has the burden of proof in this proceeding.
§ 120.57(3)(f), Fla. Stat.

35. Section 120.57(3)(f), Florida Statutes, provides,
rel evant part:

In a conpetitive-procurenment protest, other
than a rejection of all bids, proposals, or
replies, the admnistrative | aw judge shal
conduct a de novo proceeding to determ ne
whet her the agency's proposed action is
contrary to the agency's governi ng statutes,
the agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceedi ngs shall be

whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious.

36. Petitioner has the burden of show ng that FDLE s

in

intent to negotiate a contract for Information and Technol ogy

Services to Support Donestic Security and Qther Crimna
| nvestigations with Intervenor is contrary to the agency’s

governing statutes, rules or policies, or the ITN

speci fications. The proposed award will not be overturned so

| ong as the decision is based on an honest exercise of

discretion. Scientific Ganes, Inc. v. Dittler Brothers, I|Inc.

586 So. 2d 1128, 1131 (Fla. 1st DCA 1991).

11



37. After an agency eval uates and ranks responsive replies
to an I TN against all evaluation criteria set forth in the ITN,
t he agency nust sel ect, based on the ranking, one or nore
vendors with which to negotiate. § 287.057 (3)(b), Fla. Stat.
(2005). After the negotiations are conducted, the agency nust
award the contract to the vendor that provides the best value to
the state. I1d.

38. Best value is defined by statute and neans “the
hi ghest overall value to the state based on objective factors
that include, but are not limted to, price, quality, design,
and wor kmanship.” § 287.012 (4), Fla. Stat. (2005).

39. “Absent a showi ng that Respondent . . . was not
engaged i n an honest exercise to obtain the best value for the
state, Respondent . . . was free to use whatever criteria in the

negoti ati on phase that it chose.” MA-Com Inc., v. Dept. of

Managenent Servi ces, DOAH Case No. 04-1091BID (May 25, 2004).

40. The main thrust of Petitioner’s protest, that
| ntervenor’s response to two technical requirenents,
unstructured (free-text) search capability, fromthe ITN, and
proactive notification capability, fromthe BAFO, were non-
responsive or not in conpliance with the I TN specifications, is
not supported by the substantial conpetent evidence elicited in

this proceedi ng.
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RECOVIVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

i's

RECOMVENDED.

That Respondent enter a final order denying Petitioner's
pr ot est .

DONE AND ENTERED this 12th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

s 6/ e

DON W DAVI S

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 12th day of July, 2006.

COPI ES FURNI SHED

John P. Booth, Esquire
Department of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302-1489

J. Stephen Menton, Esquire

Rut | edge, Ecenia, Purnell & Hoffman, P.A
Post O fice Box 551

Tal | ahassee, Florida 32302
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W Robert Vezina, |Il, Esquire

Vezi na, Lawence & Piscitelli, P.A
413 East Park Avenue

Tal | ahassee, Florida 32301

M chael Ramage, General Counsel

Fl ori da Departnent of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302

CGeral d Bail ey, Comm ssioner

Fl ori da Departnent of Law Enforcenment
Post O fice Box 1489

Tal | ahassee, Florida 32302

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
10 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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